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p¥d tb#,rjTThE Kumar, Comm,ss,oner tAppea,s,                                                                 t

TT            Ar.Ising  out of order-in-Original  Nos.  02/AC/Ref/2020-21/BK   dated  14.09.2020,   passed  by

Assistant/Deputy Commissioner,  Central GST & Central  Excise,  Div-V,   Ahmedabad-North
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Any  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as the
one  may be  against such order, to the appropriate authority in the following way  :

rna flRT an giv 3rfe
Revision application to Government of India  :

•   krm¥q=F¥grSan¥#4#@FE:ire:#chH:giv%Si:=+ * rm=
(i)            A revision application  lies to the  under secretary,  to the Govt.  of India,  Revision Application  unit
Ministry  of  Finance,  Department  of  Revenue,  4`h  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
Delhi -110  001  under Section  35EE of the  CEA  1944  in  respect of the following  case,  governed  by first
proviso to sub-section  (1)  of Section-35 ibid

(ii)        qfa  rna  aft  Irfi  t}  nd  fi  ffl  xp  ETPr  q5Tch  a  fan  .Tuor"  IT  3Tffl  anwi  fi  IT

#r¥{*€Fi+iFa+marmcha*grswlfroa'£aT~IT€*atngfan
(il)           ln  case  of any  loss  of goods  where  the  loss  occur  in  transit from  afactory  to  a  warehouse  orto
another factory  or from  one  warehouse  to  another  during  the  course  of  processing  of the  goods  in  a
warehouse or in storage whether in a factory or in a warehouse
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qTRT  a  Fr5i  faJth  nI  qT  rigr  a  faalfaiT  rm  qi  qT  qra  S  ffirfu  a  wh  ¥ff  ed  ITT  TT{  GfflT€iT

gas E6 Rat z5 rma *  ch `TR5 tB aT€i fan TrE= " rfu i  finifafi  a I

ln case of rebate of duty of excise on goods exported to any country or territory outside
India  of on excisable material  used  in the manufacture of the goods which  are exported
to any country or territory outside  India.

qfa  gas  qFT I7iflFT  qu  fro  ¢rm a qT5i  (aqTa  tit  `FiF  ch)  ffro fgiv  TFTT  FiiT  a I

(a)        In  case  of goods  exported  outside  India  export to  Nepal  or  Bhutan,  without  payment  of
duty.

%FF¥rfud¥%as¥¥kft:chchFTapFT¥FT|=ng*¥2T¥98chrmFT,F£

(c)         Credit  of  any   duty  allowed   to   be   utilized   towards   payment  of  excise   duty  on   final
products under the provisions of this Act or the  Rules  made there under and  such order
is passed by the Commissioner (Appeals) on or after, the date appointed  under Sec.109
of the Finance (No.2) Act,1998.

t`'ff3g#gr±rfu#Tg:2er#=kETffl#fu¥*¥¥T#T¥grife*#$7¥:
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The above  application  shan  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  uhder
Rule,  9 of Central  Excise  (Appeals)  Rules,  2001  wlthin  3  months from the date on which
the order sought to be appealed  against is communicated  and shaM be accompanied  by
two  copies  each  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed  under Section
35-EE of CEA,1944,   under Major Head of Account.

(2)#ed¥SRTenqT5caiF¥¥angali:o/T#UqPrchHch#achcheniTi2°°/-qhaFT@G"

The  revision  application  shan  be  accompanied  by  a  fee  of  Rs.200/-  where  the  amount
involved  is  Rupees  One  Lac or less  and  Rs.1,000/-where the  amount involved  is more
than Rupees One Lac.

th gr. aap ganzT gas F chTar auffl iqTqTfro tS qfa 3Tife -
Appeal to Custom,  Excise,  &  Service Tax Appellate Tribunal.

(1)       an i-gr 3rfen, 1944 a €rm 35-fl/35i ti errfu:-

`'

(a)

Under Section 358/ 35E of CEA,1944 an appeal lies to :-

BtFFTfRE  qf`5ir  2  (1)  q5  a  qiTTT  er=m`:  $  37fflqT  ch  3Tife,  3Tan ti  nd  a th  ¥5q5,  an
s{]qT=iT i9q; qu drapg  3Tflan utat5quT qE) aft  qffap an ffl,  37EF<iqT< *  2nd araT,

qu  aTtTa  .anTaT  ,ffroTen7FT,3iFJ7iFTiF -38ooo4

To the west  regional  bench  of Customs,  Excise  &  Service Tax Appellate  Trlbunal  (CESTAT)  at
2nd  floor,Bahumah  Bhawan,Asarwa,Glrdhar  Nagar,  Ahmedabad   :   380004.   in  case  of  appeals
other than as mentioned  in  para-2(i)  (a) above.
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed  in  quadruplicate  in  form  EA-3  as
prescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied against (one which at least should  be accompanied by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount of duty / penalty / demand  / refund  is upto  5
Lac,  5  Lac to  50  Lac and  above 50  Lac respectively in the form  of crossed  bank draft in
favour  of Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place where  the  bench  of
the Tribunal  is situated.

(3):£furfual¥rfu=%¥gr#SkrferacaFed¥¥¥¥#qflanE=*
ln  case of the  order covers  a  number of order,in-Original,  fee for each 0.I.0.  should be
paid   in  the   aforesaid   manner  not  withstanding  the  fact  that  the  one  appeal  to  the
Appellant Tribunal  or the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled to avoid  scriptoria work if excising  Rs.1  lacs fee of Rs.100/-for each

(4)g=rfuan¥#¥#7°#g¥€gF=S@¥rfuTF5¥oIranRT_dr#

One copy of application or 0.I.0.  as the case may be,  and the order of the adjournment
authority shall   a court fee stamp of Rs.6.50 paise as prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

(5)      FT ch{ rfu rmdi tar fin ed €na fan a chq fl en 3TTrfu ffu eniTT a ch th g55,
z5;az] 8i]FTii]. qi=p qu aq"5i 3]rm iq"Tfro  (brqifafi]) fin,  1982 fi fffi a I

(6)

Attention in  invited to the rules covering these and other related matter contended in the
Customs,  Excise & Service Tax Appellate Tribunal (Procedure) Rules,1982.

th  gE5,  t5rfu  BqTap  gas  va i}aTEF{  3Trm  qTqrfeTgiv  Qm.  ts  rfu 3Tch  a  nd  *
a;ijiFT zTi7T (Demand)  qu    a! (penalty) ffl   io% i? a7]T  a;tit  3Tfan * I FTalf*,   ctffr5ar tF 5i7]T  io

given    €   l(Section   35 F of the Central Exclse Act,1944,  Section 83 & Section 86 of the Finance Act,
1994)

an3iThgr3it{drstaT3jat,.nihagiv"rfurfurfu''(D`ityDeniantied)-
(i)         (secti.on)driiDaia|atatffiiTrfu;
(ii)     fin]Tmife#firfu;
(iii)      aaaEifefan*fin6aTaeaatrrfu.

¢qTgaqT'afhgiv*vTaq€aqT*qaaT#,3rfuqfhaq5via;faviF.T*-aTftr7TqT*.

For an  appeal to  be filed  before the  CESTAT,  10%  of the  Duty  &  Penalty confirmed  by
the  Appellate  Commissioner  would  have  to  be  pre-deposited,  provided  that  the  pre-
deposit amount shaH  not exceed  F{s.10 Crores.  It may be  noted that the pre-deposit is a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83  & Section  86 of the Finance Act.1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i)          amountdetermined  undersection  11  D;
(ii)         amount of erroneous cenvat credit taken;
(iii)        amount payable under Rule 6 of the cenvat credit Rules.

F  F  HTaQT *  qfa  3TtniT  qrfuiFap  aT  q7qu  q¥  SOT55  3ivaT  Qjas  ZIT  au!  faaTffa  d  al rfu  faTu  7Tv  .555

aT  loo;. graTa qT Sit at¥ affl Egg faaTffa tr ar erg a;  i0% !=7raTa tFT a en wh  *1

ln view of above. an appeal against this order shall lie before the Tribunal on payment of
10%  of the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
penalty alone  is in dispute."
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ORDER-lN-APPEAL

M/s     Atlantis     Products     Pvt     Ltd.,     1205-1210,     GIDC,     Dholka,     Dist.

Ahmedabad  (Gujarat)  [hereinafter referred  to  as  "appellant"]  ")    has  filed

the  present appeal  against  the  Order-ln-Original  No.  02/AC/Ref/2020-2l/BK

dated    14.09.2020   (henceforth,   the   "/.mpugrtect   order')    passed   by   the

Assistant     Commissioner,      Central     GST     &     Central      Excise,      Division-V,

Ahmedabad North  (henceforth referred as "ad/.uct/.cat`.ng author`ty").

2          Facts  of  the  case,  in  brief,  are  that  the  appellant  had  allegedly  filed

13   refund   claims   before   the   Deputy/Assistant   Commissioner   of   Central

Excise,   Division-lll  and   Division-lv  of  erstwhile  Ahmedabad   11  Central  Excise

Commissionerate  between  25.11.2013  and  16.01.2017  seeking  refund  of  an

amount of Rs.I 1,23,991 /-on account of service  availed  for export of goods

manufactured  by  them.  The  appellant  have  claimed  that  they  had  filed

refund  claims  for the  period  in  question  on  regular  intervals  but refund  was

not granted by the department. Later, they god stuck in implementation of

GST  and  in  2018  it  had  made  application.before  jurisdictional  officer  for

granting refund. However, since no communication in respect of the said  13

refund claims was received  by the appellant till  2019  from  the  Department,

they took up the  matter with  Assistant  Commissioner,  Central  GST  &  Central

Excise,   Division-V,   Ahmedabad   North    (who   is   the   present   jurisdictional

authority after CGST  bifurcation)  to  sanction/dispose  their  claim,  vide  letter

dated   30.09.2019.   The   Deputy/Assistant   Commissioner   of   Central   Excise,

Division-Ill  and  Division-lv  of  erstwhile  Ahmedabad  11  Commissionerate  has

reported   to   the   Assistant   Commissioner,   Central   GST   &   Central   Excise,

Division-V,  Ahmedabad  North  that  no  such  claims  were  received  by  their

office  during   the  material  periods.  On  the  basis   of  the  said  report,   the

Assistant     Commissioner,      Central     GST     &     Central      Excise,      Division-V,

Ahmedabad  North  has  rejected  appellant's  request  to  sanction/dispose

the    refund    claim,    vide    letter    F.    No.    V.65/18-19/Ref/l/2019-20    dated

13.12.2019 supra.

3.         Being  aggrieved  with  the  letter  F.  No.  V.65/18-19/Ref/I/2019-20  dated

13.12.2019,    the    appellant    filed    an    appeal    before    the    Commissioner

(Appeal),  Central  Excise,  Ahmedabad    and  the  same  was  decided  vide
r-ln-Appeal     No.     AHM-EXCUSE-002-APP-003-20-21     dated     21.04.2020

`,1fi=: i
\{1.  ,#
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wherein   he remanded the matter back to the adjudicating author.ty with a

direction  to  verify  the  aenuineness  6f  the   13  refund  claims  filed   by  the

appellant   with   the   erstwhile   DMsion-Ill   and   Division-lv   of   Ahmedabad-ll

Commissionerate     with     the     documents/records     maintained     by     the

department and  procedure thereof adopted  by the  Divisional  Office while

receiving the refund claims in general.

4.         The  adjudicating  authority,  following  the  directions  of  commissioner

(Appeals),   Ahmedabad's   Order   dated   21.04.2020,   decided   the   refund

claims  of  the  appellant  under  impugned  order  dated   14.09.2020  wherein

rejected  all  the  refund  claims  on  the  basis  of the  report received  from  the

Deputy/Assistant  Commissioner  of  Central  Excise,  Division-"  and  Division-lv

of erstwhile  Ahmedabad  11  Commissionerate  and  also  on  the  ground  that

the appellant could not furnish any evjdence about the genuineness of the

receipts stamps in  the  1 1  cases that are without any initial  of receiving clerk

and unable to produce any supporting  documents  proving that the claims

under  reference  do  not  suffer  from  the  limitation  of  time  and  hence  time

barred as on  19.06.2019.

5.         Being aggrieved with the impugned order, the appellant has filed the

instant appeal on the grounds that:

•    They  were  regularly  filed  the  refund  application  against  export  of  goods

from   2010-11   onwards,   however,   the  refund  claims   filed   from   2013-14  to

2015-16 were not granted to them by the Department;

•     After filing of refund claim for the period from 2013-14,  they were stuck up in

the  implementation  of GST works which  came  w.e.f  July  2017;  that  in  2018,

they  made  reference  to  grant  the  refund  in  question,  but  the  Department

has   not   sanctioned   due   to   non-.availability   of   Data/refund   application

made by them;
•    The  appellant  has  made  genuine  refund  claim  which  were  not  available

with  the  department  and  accordingly,  the  department  has  rejected  their

claims;

•      That  the  appellant  has  no  role  or  control  in  the  documents  which  are

available with Government office;

•     They   have   furnished   copies   of   relevant   applications   filed   before   the

concerned  authority  with  the  present  jurisdictional  authority  for  reference

and sanction of refund.
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6.          Personal   Hearing   in   the   matter  was   held   on   28.04.2021.   Shri   Ankit

Parikh  and  Shri  Manish  Kumar,  both  Chartered  Accountants,  appeared  for

the hearing and re-iterated the submissions made in Appeal Memorandum.

7.         I  have  carefully  gone  through  the  facts  of  the  case  and  submissions

made  by  the  appellant  in  Appeal  Memorandum.  The  limited  point  to  be

decided   in   the   instant   case   is   whether   13   refund   claims   filed   by   the

appellant     during     period     2013-14     to     December     2016     before     the

Deputy/Assistant  Commissioner  of  Central  Excise,  Division-Ill  and  Division-lv

of   erstwhile   Ahmedabad   11   Commissionerate   are   genuine   or   not   and

whether  the  adjudicating  authority  has  correctly  rejected  the  said  claims

due to non-availability of records with the Department.

8.        It    is    observed    that    the    matter   was    remanded    back    to    the

adjudicating   authority   under   OlA   dated   21.04.2020   with   the   following

specific observations by the Commissioner Appeal:

10.under  the  above  discussed  facts  and  circumstances,  the  adjudicating
authority should verify the genuineness of the  13 refund claims filed by the
appellant  with  the  erstwhile  Division-Ill  and  Division-IV  of  Ahmedabad-II
Commissioneate       with   the   documentslrecords   maintained    by   I he
Department  and  procedure  thereof  adopted  by  the  Divisional  Office
while receiving  the refund claims in general.  Enquiry with the concerned
Divisions  as  well  as  with  the  appellant  may  also  be  conducted  in  this
regard,  if  necessary.  If  the  claims  filed  by  the  appellant  are  found  in
genuine, necessary action may be taken for its disposal.

9.1.     Acting  on  the  directions  of  Commissioner  (Appeals)   as  above,  the

adjudicating  authority  rejected  all  the  refu.nd  claims  on  the  basis  of  the

report  received  from  the  Deputy/Assistant  Commissioner  of  Central  Excise,

Division-Ill  and  Division-lv  of  erstwhile  Ahmedabad  11  Commissionerate  that

no such claims were received  by their office during the material  periods.   It

was  also  rejected  on  the  ground  limitation  as  the  applications  were  time

barred   as   the   appellant   could   not   furnish   any   evidence   about   the

genuineness  of  the  receipts  stamps  in  the   1 1   cases  that  are  without  any

initial of receiving clerk and  unable to produce any supporting  documents

proving that the claims  under reference do  not suffer from the limitation  of

time.

9.2.     Further,   on   perusal  of  appeal   memorandum   and   the   documents

submitted  by  the  appellant,  it  is  observed  that  the  same  documents  and

®
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have been provided again by the appellant. There is no mention/counter in

the  grounds  of  appeal  as  to  which  observation  of  the  impugned  order  is

challenged.    It  is  observed  that  simply  by  providing  same  documents  and

contention     again     and     again     without     countering     the     same    with

documentary  evidence,  the  filling  of  appeal  cannot  serve  the  purpose  in

real  sense.  On  the  contrary,  such  vague  submissions  add  duplication  of

work  to  the  authority  who  deals  it.  On  the  other  end,  I  observe  that  the

adjudicating  authority  has  completely  followed  the  directions  of  the  OlA

dated 21.04.2020 of Commissioner, Appeal and made suitable observations

in  para  nos.11   to   13  of  the  impugned  order.  I  find  said  observations  are

sustainable,    more    particularly   when    no   any   counter   argument   with

documentary   evidence   against   the   same   has   been   made   by   the

appellant.  I  find  that  the appellant  hG've  not submitted  any documents so

as  to  prove  that  the  subject  refund  claims  were  filed  before  the  refund

sanctioning authority within time limit prescribed.

10.        In  view  of  the  discussion  above,I  do  not  find  merit  in  the  grounds

raised  by  the  appellant.     Accordingly,   I  reject  the  appeal  filed   by  the

appellant and uphold the impugned order.

1 1.     3mndaTITedEfr7¢3Tttha5Tffro3urfeaitaldfinaTaTtl
The appeals filed by the appellant stand disposed o

Superintendent (Appeals),
CGST, Ahmedabad.

To,
M/s Atlantis Products Pvt Ltd.,
1205-1210, GIDC,  Dholka,
Dist. Ahmedabad  (Gujarat)

terms.

Commissioner (Appea
10612fJ2J

Coov To:-
I.   The Principal Chief Commissioner, CGST, Ahmedabad Zone .
2.   The  Commissioner, CGST, Ahmedabad~North
3.   The Assistant Commissioner, CGST,  Divisiomv, Ahmedabad-North.
4.   The Assistant Commissioner, System-Ahmedabad North
i,Buard  File.

6.    P.A.
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